E F F IC AC Y O F G A RN I SH E E P R OCE E D IN G S A G A I N ST C LO SE D B AN K S /N I GE RI A D E P O SIT
I N S U R AN CE C O R P O R AT IO N (NDIC) 
I N T R O D UC T I ON
1.

The prosecution of cases in Nigeria is an arduous task. This stems from the fact
that litigation suffers a lot of protracted delays in Nigeria to the extent that a
matter can take up to fifteen ( 15) years before it is finally decided 1. As a
corollar y to this, a successful litigant may still encounter some challenges in the
enforcement of the judgment because the party who lost the case ma y take some
steps capable of frustrating or truncating the realization of the fruits of the
judgment. In other words, the fact that a party has gotten a judgment in his
favour simply means that such a party has won the battle but yet to win the war.

2.

The foregoing underscores the importance of enforcement of judgment. According
to Afe Babalola, “ Enforcement is the last stage of judicial process af ter the legal

right, claim, or interest has been converted into a judgment or order which
remains to be enforced. Therefore, a party who has successfully obtained a final
order or signed judgment against another has only won the first round in the
fight ” 2
N AT U RE A N D P R O CE D U RE I N G A RN I S HE E P RO CE E DIN G S
3.

A garnishing proceeding, being a judgment enforcement mechanism is a judicial
process where a judgment creditor armed with a judgment of a court may recover
such debt owed by a judgment debtor from a third party, who in turn has an
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obligation to the judgment debtor. 3 By this process, the court has power to
order a third party to pay direct to the judgment creditor the debt due from him
to the judgment debtor or as much of it as may be sufficient to satisfy the amount
of the judgment and the costs of the garnishee proc eedings. Put succinctly, the
general rule is that all debts due or accruing from any person to the judgment
debtor, whether they are legal or equitable, may be attached.

However, this

general rule is not absolute as it admits of certain exceptions. To be capable of
attachment, there must be in existence at the date the attachment becomes
operative, something which the law recognizes as a debt, and not merely
something which may or not become a debt 4.
4.

The synopsis of the foregoing is that a debt can only b e attached if it is due or
accruing to the judgment debtor and the test for determining this, is whether any
sum certain is due and payable by the garnishee to the judgment debtor. The
third person indebted to the judgment debtor is called the garnishee wh ile the
judgment creditor is also referred to as the garnishor.

5.

In Nigeria, the procedure for garnishee proceedings is regulated by the Sheriffs
and Civil Process Act, 1945 LFN, Cap S6, 2011 and the Judgments
(Enforcement) Rules made pursuant to section 94 of the Sheriff and Civil
Process Act. 5

6.

The process is instituted in court through an ex -parte motion 6 by the judgment
creditor applying to the court for an order attaching the judgment sum, the order
nisi is then served on the garnishee and the judgment d ebtor.

3
4

5
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See U. B. N. Plc v Bo ney Marc us Ind . Ltd [2 0 05 ] 1 3 NW LR (Pt . 9 43 ) 6 5 4, 6 60
Thus, w here t he exist enc e of a d ebt d ep end s upo n t he p erforma nc e of a co ndit io n, t here is
no atta cha ble d ebt until t he c ondit io n ha s b een d uly performed. E ven a n ex isting rig ht und er
whic h so mething is a cc ruing w hic h will p robab ly b ec ome a d ebt at so me f ut ure dat e is not
sufficient , not wit hsta nd ing that t he a mo unt to b eco me due is capab le of b eing ca lculat ed w it h
prec isio n. As soo n a s t he debt ha s arisen, it ca n b e attached. So long a s t here is a d ebt in
ex istenc e, it is not nec essa ry that it sho uld b e immediately payab le. T hus, w here an exist ing
debt is payab le in insta llment s, t he garnishee o rd er ma y be mad e to b eco me op erativ e a s and
when ea c h installment beco mes d ue.
It s ho uld b e not ed t hat all stat es, if not a ll, ha v e ado pted t he Sheriff s and C iv il Pro c ess Act
and t he Judg ment s (E nfo rc ement ) R ules. Co nsequent ly , t he Sheriff s a nd Civil Pro c ess A ct
and Judg ment s (E nforc ement ) R ules a re co nta ined in Law s of t he d ifferent St a tes of t he
Fed erat io n.
The ex-pa rt e motio n shall be sup port ed by an affidavit stating t hat judg ment has b een
obtained a nd t hat judg ment is still unsat isfied . T he affidav it is also req uired t o stat e t he
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7.

The service of the order nisi on the garnishee binds the debt in his custody 7. In
effect, any payment of the debt to the judgment debtor or its alienation without
the leave of court shall be null and void 8. The garnishee may, within 8 days of
the service of the order nisi on it, pay into court the amount alleged to be due
from him to the judgment debtor or if that amounts is more than sufficient to
satisfy the judgment debt and the costs, a sum that satisfy that debt and costs 9.
Once the payment is made, the proceedings against the garnishee shall be
stayed. 10

8.

However, where a garnishee disputes his liability to pay the debt, he does not
have to make any payment into court, but to appear in court on the return date
and dispute his liability and the c ourt may order that any issue or question
necessary for determining his liability be tried or determined in any manner in
which any issue or question in any proceedings may be tried or determined or
may refer the matter to a referee. 11 Also, a garnishee may contend that the debt
sought to be attached belongs to some third person or that a third person has a
lien or charge on it. In this case, the court may order such third person to appear
and state the nature and particul ars of his claim upon such debt 12 but if the third
person does not appear, the court on proof of service of the order nisi may
proceed to make an order as if such third person has appeared. Where the third
person appears and after hearing his allegation and those of any other person
who the court may order to appear, the court may order execution to issue to
levy the amount due from the garnishee, or any issue or question to be tried and
determined, and may bar the claim of such third person or may make such other
order, upon such terms with r espect to any lien or charge or otherwise as the
court shall think just.

9.

Where the garnishee does not, within the time prescribed, pay into court the
judgment sum being claimed and does not dispute the debt or where he does not
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ext ent of the a mo unt so unsatisf ied a nd t hat a t hird pa rty w ho is w ithin t he jurisd ictio n of t he
co urt is ind ebt ed to t he jud gment d ebto r.
Sect io n 8 5 of t he Sheriff s and C iv il Pro c ess A ct
Sect io n 9 2 of t he Sheriff s and C iv il Pro c ess A ct
Ord er V III, rule 5 (1 ) of t he Judg ment s (Enfo rc ement ) R ules
Ord er V III, rule 5 (2 ) of t he Judg ment s (Enfo rc ement ) R ules
Sect io n 8 7 of t he Sheriff s and C iv il Pro c ess A ct.
Sect io n 8 8 of t he Sheriff s and C iv il Pro c ess A ct
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appear as ordered, the court, on proof of service, may order that the order nisi
be made absolute. 13
10.

It is important to state that garnishee proceedings may be commenced either at
the High Court or Magistrate Court 14 notwithstanding that the debt owing or
accruing from the judgment debtor is for an amount exceeding the jurisdiction of
that court. 15

11.

It is to be noted that garnishee proceedings are distinct and separate from the
original action which culminated in the judgment sought to be enforced by the
garnishee proceedings. This principle was given judicial imprimatur by the Court
of Appeal in Denton-West v. Muoma 16, where the Court held as follows:

“There is no doubt that garnishee proceedings are separate proceedin gs between
the judgment creditor and the person or body who has custody of the assets of
the judgment debtor, even though it flows from the judgment that pronounced
the debt owing.” 17
12.

It is pertinent to note that a garnishee proceeding is different from other
enforcement proceedings like writ of execution. As rightly stated by Owoade,
JCA in N.A.O.C Ltd. v. Ogini 18, “A garnishee proceeding is a proceeding that

is sui generis, in a class of its own and it is to be distinguished from other
proceedings for enforcement of judgment, such as that by writ of execution”.
Thus, execution of a judgment entails the seizure and sale of chattels of the
judgment debtor under the warrant of a court. Thi s is different from attachment
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See t he ca se of In re: Dia mond Ba nk Ltd. [20 0 2 ] 1 7 NW LR (Pt. 79 5 ) 1 2 0 at 13 4, para .
G. See also t he ca se of Fidelit y Ba nk Plc v Okw uow ulu [2 0 13 ] 6 NW LR (Pt. 1 34 9 ) 1 97
at 2 1 3- 21 4 , pa ra s. H- D.
Ord er 6 of the Ma gistrat es‟ Co urts (R eg ulatory Enfo rc ement Proc edure) R ules, 2 00 9 is more
elabo rate t ha n the Sheriffs and C iv il Proc ess Act . Ho wev er, due to co nstra int o f spac e, we
shall not b e able to disc uss sa me.
Ord er V III, rule 1 of t he Judg ment s (E nfo rc ement ) R ules.
[20 0 8 ] 6 NW LR (Pt . 1 0 83 ) 4 1 8 at 4 4 2, pa ra. D
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[20 1 1 ] 2 NW LR (Pt . 12 3 0 ) 13 1 at 14 7 , pa ra s. B - C
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of debt owed to a judgment debtor by a third party who is indebted to the
judgment debtor directly. 19
13.

In brief, therefore, it clear that the essence of garnishee proceedings is
enforcement of money judgment which money is in t he custody of a third party
but in favour of the judgment debtor.
A C LO SE B AN K A N D R OL E O F NDIC A S P R OV IS IO N AL L I Q UI DAT O R

14.

Section 23 of the Failed Banks (Recovery of Debts) and Financial Malpractices
in Banks Act 20 (FBA), defines a failed bank is a bank or other financial
institution whose licence has been revoked or which has been declared closed or
placed under receivership. 21 It is pertinent to note that once the licence of a
bank has been revoked by the CBN, the NDIC becomes aut omatically cloaked
with the status of a provis ional liquidator of the closed bank 22.

15.

The pivotal role of banks in the economic structure of nations and the systemic
risk posed by bank failures necessitates the need to closely regulate the
insolvency of bank s to mitigate the fallout on the economy and the public
generally. The mischief is to stem the ripple effects, potentially sinking ever ything
riding on its waves, and ultimately the economy of the countr y. The special
regime thus exists, primarily, in the interest of the public. To maintain confidence
in the banking system and to maintain stability of the financial system, special
bank insolvency regimes are designed to promote the efficient, expeditious, and
orderly liquidation of failed banks.‟ 23

16.

Accordingly, Nigeria, (like other jurisdictions) has adopted approaches to
contain negative exter nalities of bank insolvency and to maintain financial stability
and confidence in the financial system. 24 As far back as the nineteenth centur y,
banks in the U nited States of America ( the US) have been subject ed to a special
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See Purificat io n T ec hniq ues (Nig . ) Ltd . v . A. G La gos stat e [20 0 4 ] 9 NW LR (pt. 87 9 )
65 5 at 67 8 -6 7 9, para s. H- A
Cap F2 , LF N 2 0 04
The t erm „Clo sed Ba nk ‟ is used in t his p resentat io n to d epict a ba nk w ho se lic ence ha s b een
revo ked.
See sectio n 4 0 of t he NDIC Act .
FDIC , „Ma nag ing t he C risis: T he FDIC a nd RT C E xp erienc e‟, Vo l. 1
Rob ert R . B liss a nd G eorg e Ka uf ma n, „A Co mpa riso n of U.W . c orp orat e a nd bank insolv ency
reso lution‟, 2 Q/2 0 08 , E co no mic Persp ect iv es, 44 , 4 7.
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regime of bank insolvency outside the jurisdiction of the bankr uptcy courts. 25
Consequently, bank insolvency in the US is purely administrative. The Federal
Bankruptcy Code, the general insol vency regime, expressly excludes banks from
its scope. 26
17.

Much like the US, Nigeria has developed a special regime to cater for bank
insolvencies. A careful examination of the Nigerian Deposit Insurance Act 200 6
(NDIC Act) 27 reveals that the Nigerian bank liquidation regime falls among those
gover ned by general insolve ncy laws supplemented by special r ules and
regulations. The NDIC Act makes clear in Section 40 (6) that the provisions of
the Companies and Allied Matters Act, 1990 shall remain applicable in so far
as they relate to insured institutions and to winding -up by the Federal High
Court except in situations of conflict, in which case, the provisions of the NDIC
Act shall prevail. In essence, while CAMA functions as the general regime, the
NDIC Act and the Banks and Other Financial Institutions Act 28 (BOFIA) apply
as special r ules relating to banks.

18.

Noteworthy is the fact that the NDIC Act contains express exclusion of certain
provisions of CAMA 29 and the exclusion of the application of the Companies
Winding-Up Rules. 30 The process of bank liquidation commences with the
revocation of the banking license by the Central bank of Nigeria ( CBN) on one
or more of the following grounds 31:
18.1 ceases to carr y on in Nigeria the type of banking business for which the
license was issued;
18.2 goes into liquidation or is wound up; 32
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Pet er Swire, „Ba nk ing Inso lvency La w now That it Ma tters Aga in‟, Duk e Law Jo urna l, 1 9 9 2.
Vol. 42 , Numb er 3.
Sect io n 1 0 9, C hapt er 1 1.
We not e t hat there is a b ill b efore t he Natio na l A ssemb ly fo r the a mend ment of the A ct b ut
as of today , t he NDIC A ct 2 0 07 rema ins t he releva nt law .
Cap B3 LF N 20 0 4.
For exa mple, Sect io n 4 0 (4 ) ex clud es t he a pp licatio n of Sect io n 42 7 (1 ) & (2 ) of C A MA
whic h mak es co mpa nies w inding up p roc ed ures sub ject to the sup ervisio n b y t he c red itors.
Sect io n 4 0 (5 ) NDIC A ct .
Sect io n 1 2 B OF IA .
In relatio n to t his g ro und , it is im po rta nt to point o ut that a s no law pro hib its cred itors of a
banking inst it utio n fro m p etitio ning fo r t he winding - up of a co mpa ny, t he said winding up
would b e init iat ed entirely und er C A MA . How ev er, b y virt ue of t his Sectio n 1 2 of BOF IA,
the C BN retains t he rig ht t o revo k e the lic ence of a b ank in resp ect of w hic h suc h w ind ing - up
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18.3 fails to fulfill or comply with any condition subject to which the license
was granted;
18.4 has insufficient assets to meet its liabilities; and
18.5 fails to comply with any obligation imposed upon it by the CBN.
19.

Revocation of a banks licence may also occur under section 39 of BOFIA in the
situation where a bank taken over by NDIC 33 cannot be rehabilitated and
revocation is recommended to CBN. Interesti ngly, by virtue of Section 40 (3)
NDIC Act, revocation of a bank‟s licence is constr ued as included to the
grounds upon which a winding -up petition can be brought before the court.

20.

The liquidation of a closed bank involves three stages: pre -closing 34, closing and
post-closing 35 processes. However, the primary concern of this presentation is
closing.

21.

Once a decision to close a bank has been taken, necessary approvals for the
closure obtained and documentary instruments prepared, NDIC will take
appropriate steps to ensure the closure of the bank concerned.

At this stage,

there are three main activities that are of great legal importance, namely: the
filling of a petition for winding up, appointment of liquidator and the closing
exercise. 36
22.

After the revocat ion of a bank‟s license, a winding up petition must be filed
before the Federal High Court for a winding up order. 37 At a time, there was a
doubt as to whether NDIC had the power to file a petition in view of provisions

33
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37

pet itio n ha s been b ro ug ht and ac cord ing ly act ivat ing the role of NDIC und er the ba nk
inso lv ency reg ime; It is ho w ev er do ubtf ul if t he co urt s will sa nctio n a n ap plicat io n to w ind u p
the affa irs of a ba nk initia ted by cred ito rs of t he ba nk . In G erma ny fo r insta nc e, o nly t he
reg ulato r ca n file a n app lic atio n to wind up t he affa irs of a ba nk . Ac co rding to Wood, t he
reaso ning b ehind t his is to avoid v exat io us p et itio n by an ind ig na nt c r ed ito r a s such act io n if
pub lic iz ed may serio usly d amag e t he ba nk. See Phillip R Wood , T he Law a nd Pra ct ic e of
Internat io nal F inanc e Series Vol. 1: Princ ip les of Int ernatio na l Insolv ency (Sw eet a nd
Max w ell, 2 nd Ed . 2 00 9 ) 74 1
Sect io n 3 6 B OFIA p rov id es fo r t he ta king ov er of c ont rol a nd ma nag ement of a failing ba nk
by NDIC.
It d esc rib es t he ra ng e of ac tiv ities a nd d ecisio ns that t ake pla c e p rio r to t he clo sure of a ba nk
for t he p urpo se of liq uidat ion.
This inv olves t he rea lizatio n a nd dist ribut io n of t he a sset s of a co mpa ny to t ho se ent itled t o
sa me.
See Legal Issues in Ba nk Liq uidatio n b y Mr. A .B. Nyako p ub lished in the NDIC Quart erly
Volume 1 6, Sept emb er/ Decemb er 2 0 0 6, No ¾ pag e 4 1
See Sectio n 4 0 of B OFIA
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of CAMA 38 which prohibits a corporate body from acting as liquidator.
However, with the clear pr ovisions of section 40 of BOFIA, it is beyond doubt
that NDIC is empowered to file a petition for winding up of a bank whose
license has been revoked. 39
23.

The closing exercise signifies the physical takeover of control of the affairs of a
bank whose license had been revoked, securing its premises, assets and records,
the preparation of the statement of affairs and drawing up of a closing report
which contains the details of the position of the assets and liabilities of the
closed bank as at the closing date.

24.

The powers and procedure guiding the NDIC in car r ying out its functions as
liquidator are delineated in the NDIC Act 40 and supplemented by non -conflictin g
powers of a liquidator specified under CAMA . 41 NDIC has a duty to give
notice, by advertisement, to all depositors with the failed bank to forward their
claims to the Corporation. The Corporation then undertakes to realize the assets
of the bank in liquid ation, pay off insured depositors and wind -up the affairs of
the banking institution.

25.

As deposit insurer, Section 20 (1) of the NDIC Act authorizes the Corporation
to pay up to N200,000.00 to depositors in an insured bank that fails, subject
to the power of the Corporation to var y, upwards, the maximum amount. Such
payments shall be made within 90 days by cash or by making available to each
depositor a transfer red deposit in a new bank in the same area, or in another
insured bank in an amount equal to the i nsured deposit of such depositor. In
making such payments, NDIC may require proof of claim from all depositors with
the failed bank and if not satisfied as to the validity of a claim, require that the
court deter mine the validity of the claim. 42

38

39

40
41

42

See sect io n 5 0 9 (1) (c ) of C o mpa nies & A llied Matt ers A ct, Ca p C2 0, Law s of t he
Fed erat io n of Nig eria 2 0 0 4 (CA MA )
See section 4 0 (6 ) of the NDIC Act whic h pro vid es that t he p rov isio n of t his Act shall
apply w it ho ut prejud ic e to the pro visio ns of Co mpa nies and Allied Matters A ct, 19 9 0 in so
far as t hey relat e to t he insured inst it utio ns a nd t o w inding up by t he F edera l Hig h Co urt a nd
where a ny prov isio ns of the C o mpa nies a nd Allied Matters Act , 1 9 90 a re inco nsist ent w it h
the pro visio ns of t his Act , the pro visio n of this Act sh all p revail.
Sect io n 4 1 (2 ) NDIC A ct .
Sect io n 4 2 5 CA MA.
Sect io n 2 1 (b) (i) a nd (ii) NDIC A ct.
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26.

Upon the payment of an insured deposit via cash or transfer, the Corporation and
the bank stand discharged from any liability 43 and by Section 21 (2) of the
NDIC Act the Corporation is subrogated to all rights of the depositor against
the failed insured bank to the extent of such payment, including the right of the
Corporation to receive the same dividends from the proceeds of the assets of the
bank and recoveries on account of shareholder ‟s liabilities as would have been
payable to the depositor for any uninsured po rtion of his deposit.

27.

It is against this background that this paper discusses parties to garnishee
proceedings, relationship between garnishee proceedings and stay of execution,
garnishee proceedings against a closed bank, garnishee proceedings against
NDIC, garnishee proceedings against bridge bank and defences available to
NDIC in garnishee proceedings. Central to this discourse is the efficacy of
garnishee proceedings against closed banks/NDIC.
P A RT I E S T O G AR N I S HE E P RO CE E DI N GS

28.

The pertinent question here is who are the proper parties to garnishee
proceedings? This question has generated a lot of controversies among legal
scholars and jurists. While one school of thought believes that a garnishee
proceeding is stricto sensu between the judgment creditor and the garnishee 44 and
does not involve a judgment debtor , the other school of thought holds the firm
belief that it is a tripartite relationship. Arguments canvassed in support of the
first school of thought are to the effect that the judgment debtor is merely a
nominal party whose money in the custody of the g arnishee is being recovered by
the judgment creditor in satisfaction of the judgment debt he is owing to the
judgment creditor and it is only the garnishee that is expected to react if the law
was not properly followed or observed. This argument is further fortified by the
reasoning that the judgment debtor is not required to appear before the Court to
show cause why the order nisi should not be made absolute but that it is the

43
44

Sect io n 2 2 (3 ) NDIC A ct .
A ga rnishee is a t hird party w ho is ind ebt ed to t he judgment d ebto r o r hav ing c ustody of his
mo ney a nd w ho at t he inst anc e of t he judg ment c red itor is b eing ca lled to pay the judg ment
debt fro m his indebt ed ness to t he judg ment d ebto r o r fro m the c red it of t he jud gment d ebto r
in his ac co unt w it h t he t hird party . See STB Ltd . v . Co ntra ct R eso urc es (Nig. ) Ltd . (2 0 01 )
6 NW LR (pt. 7 08 ) 11 5.
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garnishee that is required to inform the Court if there is any third party‟s interest
in the judgment debtor‟s money in his custody. 45
29.

On the other hand, arguments canvassed by proponents of the second school of
thought is to the effect that although a judgment debtor is not a neces sary party
in a garnishee proceeding before the Court, the Court should not close its eyes
to processes filed in court, after all, the law includes the judgment debtor as one
of the parties to be served the order nisi. 46

30.

Having highlighted the fulcrum of the position of each school of thought on the
legal status of a judgment debtor in a garnishee proceeding, it becomes pertinent
to distinguish nisi proceedings from the absolute proceedings.

31.

At the nisi proceedings , only the judgment creditor and the garnishee are the
proper parties to the proceeding. The judgment debtor is not a party to it. As
Salami, JCA stated in P.P.M.C Ltd v. Delphi Petroleum Inc 47:

“The reason for inability of the appellants to appeal against a garnishee order is
for the simple fact that it is a product of proceedings between the judgment
creditor and the person in possession of the assets of the judgment debtor. In
the instant case, Guaranty Trust Bank is the garnishee or a person holding the
assets of the judgment debtor, the appellants herein, while the respondent is the
judgment creditor. A garnishee proceedings although incidental to the judgment
pronouncing the debt owing, the appellants being judgment debtor are not
necessary party to the said procee dings.”
32.

Orji-Abadua JCA put the principle beyond mere rhetoric in U. B. A. v.
Ekanem 48, where his lordship stated thus:
“ A close scrutiny of the aforestated provisions reveals that a judgment debtor is

merely a nominal party whose money in the custody of the garnishee is being
recovered by the judgment creditor. He is not the one requested to appear
before the court to show cause why the order nisi should not be made absolute.
It is only the garnishee, and, only the garnishee is expected to inform the court if
there is third party‟s interest in the said judgment debtor‟s money in its custody.
45
46
47
48

See a lso PPMC Ltd. v s. Delpy Pet roleum Inc. (2 0 05 ) 8 NW LR Pt. 9 28 pag e 4 58
Cro ss River Stat e Fo rest ry Co mmissio n & A no r V. A nwan & Ors (2 0 12 ) LPELR -9 47 9 (CA ),
(Sup ra ) at 4 8 4, para s. C - G
[20 1 0 ] 6 NW LR (Pt . 1 1 90 ) 2 0 7 at 2 2 2, pa ra. B - D
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So, in all ramifications, it is only the garnishee that is expected to react if the
law was not properly followed or observed.”
33.

At the absolute proceedings, where on the return date the garnishee does not
attend, or does not dispute the debt claimed to be due from him to the judgment
debtor, the court may subject to certain restrictions, make the garnishee order
absolute under which the garnishee is ordered to pay to the judgment creditor
the amount of debt due from him to the judgment debtor, or so much of it as is
sufficient to sati sfy the judgment debt together with the cost of the proceedings
and cost of garnishee. This later proceeding is tripartite between the judgment
debtor, judgment creditor and the Garnishee. This is because on the return date
all parties must have been serve d and given an opportunity to dispute liability or
pray that the order nisi be discharged for one cause or the other 49.
G A R N I SH E E P R O CE E DIN G S A N D S T AY O F E X E C UT I O N

34.

Judicial authorities are divided on whether an application for stay of proceedings
precludes the judgment creditor from seeking to use gar nishee proceedings to
enforce the judgment. In Denton-West v. Muoma 50, the Court of Appeal held
that “gar nishee proceedings are legitimate exercise of his right to employ auxiliar y

methods to enforce the judgmen t obtained in his favour and they are competent
notwithstanding the pendency of a motion for stay of execution ”. Similarly, in
Purification Techniques (Nig.) Ltd v. A .G Lagos state 51, it was held that the
existence of an application for stay of proceedings of a judgment does not
preclude a judgment creditor from seeking the use of gar nishee proceedings to
enforce the judgment.
35.

However, the same Court of Appeal gave a contrar y decision in the case of
WAEC & Ors. v. Mrs. Nkoyo Edet Nkang 52, where Akaahs, JCA (a s he then
was) held as follows:
“ However I am still at a loss as to the reasonableness of a court

ignoring to deal with a pending application for stay of execution of

49
50
51
52

See F ide lity b an k P lc v . O kwu owu lu & An or (2 0 12 ) LE PLR - 8 49 4 (C A )
[20 0 8 ] 6 NW LR (Pt . 10 8 3 )
[20 0 4 ] 9 NW LR (pt. 8 79 ) 6 55
[20 1 1 ] LPE LR- 50 9 8 (C A)
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the

judgment and proceed to

grant the ex parte gar nishee

application”.
36.

It would appear that a better and pragmatic view regarding this issue is that an
application for stay of proceedings should preclude a judgment creditor from
enforcing the judgment by gar nishee proceedings. This view is premised on the
fact that the WAEC ’s case, which is the latest decision of the Court of Appeal
on the issue, appears to be reasonable since the import of stay of execution is to
prevent the enforcement of the judgment when the judgment debtor is still
challenging the judgment on appeal.
G A R N I SH E E P R O CE E DIN G S A G AI N S T C L O SE D B AN K

37.

Judgment debts are debts arising out of damages or judgments delivered by a
court against the judgment debtor. Upon obtaining such judgment, the person in
whose favour the judgment was given, the judgment creditor is entitled to receive
the judgment debt from the judgment debtor and this can be enforced by
undertaking any of the available enforcement procedures provided under the law ,
including garnishee proceedings .

38.

It becomes likely, that i n the event that the judgment debtor has money lodged
or deposited in a bank, the judgment creditor would seek, invariably, to
commence garnishee proceedings against the bank in a bid to obtain the money of
the judgment debtor in the custody of the bank. H owever, the process becomes
somewhat unclear when the bank sought to be garnisheed is one undergoing
winding-up or has been taken over by a liquidator.

39.

With regard to attempts to commence garnishee proceedings against the closed
bank, it is important to note that Section 417 of CAMA provides that once a

“winding up order is made or a provisional liquidator is appointed, no action or
proceeding shall be proceeded with or commenced against the company except
by leave of the court given o n such terms as the court may impose ”. 53 The word s
“proceeded with” in the foregoing provision may be construed to mean
“continued”. In effect, it would mean that the making of a winding up order or
the appointment of a provisional liquidator, NDIC in this case, operates as a
53

See a lso F MBN v . NDIC (19 9 9 ) 2 NW LR (Pt. 5 9 1 ) 3 33 .
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stay of any proceed ings already instituted, as well as a bar to any proceedings
sought to be instituted or maintained by any person against the company in
liquidation except the leave of court is properly sought and obtained as well as
the conditions imposed by the court are satisfied . 54
40.

Thus, garnishee proceedings against the closed bank commenced before the
making of a winding up order will be stayed automatically, and the liquidator
need not apply for a stay, except the enforcement officer had entered into
possession prior to the making of the winding up order. 55 This position is
buttressed by Section 414 of CAMA which provide s that when a co mpany is
being wound up by the court, any attachment, sequestration, distress or
execution put in force against the estate or effects of the company after the
commencement of winding up shall be void.

41.

With respect to banks, by virtue of the NDIC Act , it can be argued that upon
the revocation of the bank‟s license and the statutory appointment of the NDIC
as provisional liquidator, all incidental effects of the winding up process become
operational. It is beyond dispute that upon the NDIC‟s application for w indingup, the winding-up proceedings will be said to have commenced and judgment
creditors will be prohibited from commencing enforcement proceedings against
the bank.

42.

This position has been confirmed by the court in NDIC v Ifedigwu 56 where the
Court of Appeal gave effect to the provision of Section 414 of CAMA by
holding that with the lower cour t‟s order for the winding up of Cooperative and
Commerce Bank of Nigeria Plc and the appointment of the appellant as the
liquidator, it was impossible to attach the wound -up company‟s property. 57

54

55

56
57

See Ut uk v . T he Off ic ial Liq uidato r (Ut uk s Co nst ruct io n a nd Ma rket ing Co mpa ny Ltd .)
(20 0 8 ) LPE LR - 43 2 3 (C A) w here t he Co urt of A ppea l held t hat t he wo rd ings of Sectio n
41 7 CA MA a re so clea r, una mb ig uo us a nd p la in a nd must b e giv en t heir p lain and o rd inary
mea ning . T he Co urt thereaf ter held t hat no a ctio n ca n or pro c eeding shall b e p ro ceed ed w ith
or co mmenc ed against t he co mpa ny ex c ept by leav e of the co urt g iv en o n suc h terms a s t he
co urt may impo se.
Bailey , E . & Gro v es, H. , Co rpo rat e Inso lv enc y Law and Pract ice, 20 0 7. Lex ix Nexis
Butt erwo rths, Lo ndo n. 1 10 -1 11 .
[20 0 3 ] 1 NW LR ( Pt . 8 0 0 ) 58 , 8 1.
See a lso t he ca se of NDIC (Liq uidato r of Hig hla nd B ank ) & A no r v. Da vid Ba rau & 2 Ors
(unrep ort ed ) cit ed in a Pa per tit led “Ga rnishee Pro c eed ing s Aga inst Ba nk s in Liq uidatio n a nd
the Liq uidato r”, present ed by Belema A.Ta ribo on Saturday 2 0 June 20 1 5 at the A nnua l
Semina r For Jud ic ial Offic ers o n C halleng es to Depo sit Insura nc e Law a nd Pra ctic e
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G A R N I SH E E P R O CE E DIN G S A G AI N S T NDIC
43.

Upon the revocation of the license of the bank, as earlier noted, the NDIC
becomes the provisional liquidator as if appointed by the court. 58 As regards
commencing enforcement proceedings against NDIC, as liquidator of a failed
bank, 59 it must be borne in mind; firstly, that the liquidator is not liable for the
debt of the closed bank as the NDIC is a legal entity 60 distinct from the
liquidated banks.

44.

Meanwhile, in bringing a gar nishee proceeding against NDIC, the judgment
creditor must bear in mind the provision of section 84 of the Sheriffs and Civil
Process Act 61 (“SCPA”). Section 84 of the SCPA provides that where money
liable to be attached by gar nishee proceedings is in the custody or under the
control of a public officer in his official capacity or in „custodia legis‟, the order
nisi shall not be made unless the consent of the Attor ney - General of the
Federation (“AGF”) or Attor ney- General of a State (“ AGS”) is first obtained.

45.

Notably, there has been a debate on the constitutionality or other wise of the
provision of section 84 of the SCPA . While a school of thought believes that
the provision of section 84 of the SCPA is a violation of the provision of
section 287(3) 62 of the 1999 Constitution of the Federal Republic o f Nigeria
(“1999 CFRN”), the other school of thought holds the contrar y belief.

46.

The school of thought which holds the belief that section 84 o f the SCPA is
unconstitutional argues that to

subject the decision of a court of law to the

whims and caprices of a political appointee like the Attor ney - General would
amount to promoting the 'moral code of tyrants' 63. The case of Purification

58
59

60
61
62

63

See g enerally the p rov isio ns of Sect io ns 4 22 , 4 23 , 4 24 a nd 4 2 5 of C A MA .
It sho uld b e not ed t hat the rev ocat io n of a bank ‟s licenc e do es not mark the d emise of the
jurist ic p erso nality or the legal ent ity of t he ba nk
See sectio n 1 (2 ) of t he NDIC A ct 20 0 6
Cap S6, LF N 2 00 4
Sect io n 2 87 (3 ) of t he 1 99 9 CFR N a lso pro vid es t hat “T he d ecisio ns of t he Fed era l High
Co urt , a Hig h Co urt a nd of all ot her co urt s estab lished by t his Co nst it ution shall be enforc ed
in a ny pa rt of t he F ed erat ion by a ll a ut ho rit ies a nd p erso ns, and by ot her c ourt s of law wit h
subo rd inat e jurisd ictio n to that of t he F ed era l Hig h Co urt, a Hig h Co urt and tho se other
co urt s, resp ect iv ely. ”
See Yiba kuo Dav id A ma kiri: Co nsent for Ex ec ution of Mo ney Jud g ment s against t he
Gov ernment : Do es t he Law Exp ect t he Debt or' s Serva nt to G iv e his Mast er A wa y? A vailab le
online
at
< htt p:/ /ww w. nig eria nla wtoday . co m/ 2 01 4/ 0 3/ co nsent -for - ex ec utio n -ofmo ney .ht ml>
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Techniques (Nig.) Ltd. v. Attor ney General of Lagos State 64 lends credence to
this school of thought. In that case, a Nigerian registered company had obtained
judgment against the Lagos State Gover nment. The company sought and obtained
a Gar nishee order nisi against s everal banks as part of its efforts to enforce the
judgment. The Lagos State Gover nment sought to resist the Gar nishee order on
the grounds that monies held by a State Gover nment/judgment debtor in a bank
is in the custody or under the control of a public officer and therefore subject to
the provisions of Section 84 of the SCPA . The Court of Appeal (Lagos
Division) rejected the argument on grounds that such monies in the hands of a
banker are not in the custody or under the control of the judgment debtor
customer. Such monies remain the property in the custody and control of the
banker and payable to the judgment debtor.
47.

However, the other school of thought argues that the provision of section 84 of
the SCPA is not in any way inconsistent with the provisions of the 1999 CFRN.
The Court of Appeal (Abuja Division) in the case of Christopher Onjewu v
Kogi State Ministr y of Commerce & Industr y 65 deliberated exhaustively on the
question of the validity of Section 84 of the SCPA vis-à-vis the 1999 CFRN.
The Court decided inter -alia that there was nothing unconstitutional in the
requirement that the consent of an Attor ney - General is required before a litigant
in a case involving the state, can reap the fr uit of victor y. This decision was
followed by the Court of Appeal in Gover nment of Akwa-Ibom State v.
Powercom Nig. Ltd 66. Recently, the Court of Appeal (Lagos Division) affir med
the validity of Section 84 of the SCPA in CBN v. Hydro Air Pty Ltd 67.

48.

At this juncture, it is pertinent to draw a distinction between a situation
whereby the money sought to be attached by gar nishee proceedings belongs to
the NDIC and a situation whereby the money sought to be attached is an asset
of the closed bank or a customer (depositor) of the closed bank. With respect to
the first case, the consent of the AGF has to be sought and obtained before the
gar nishee proceedings can be instituted by virtue of section 84 of the SCPA .

64
65
66
67

(Sup ra )
[20 0 3 ] 10 NW LR (Pt .8 2 7 )4 1
(20 0 4 ) 6 NW LR (pt. 8 68 ) 2 02
(20 1 4 ) LPE LR - 2 25 8 7 (C A)
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Otherwise, the action will not be competent. On the other hand, where the
money sought to b e attached by gar nishee proceedings belongs to a closed bank
or a customer of a closed bank, gar nishee proceedings cannot be instituted at all
because of the provision of section 414 of CAMA . Where the action is
instituted, it will be void. In effect, while the money standing to the credit of
the NDIC in a commercial bank or the CBN can be attached in satisfaction of a
judgment debt upon obtaining the prior consent of the AGF, the money standing
to the credit of a closed bank or to a depositor of a closed bank, but under the
management of the NDIC is prohibited from being attached by virtue of Section
414 of CAMA .
G A R N I SH E E P R O CE E DIN G S A G A IN ST A B RI D GE B AN K
49.

Another angle is to consider the possibility of instituting gar nishee proceedings
against a bridge bank. Under the Nigerian bank insolvency regime, the law
provides for the transfer of the business of the banking institution to a bridge 68
bank to administer the deposits and liabilities of the failed bank. The primar y
objective of a bridge bank, being in itself a temporar y bank, is to facilitate the
sale of the business to one or more purchasers.

50.

Section 39 (1) of the NDIC Act empowers the NDIC to organize and
incorporate bridge banks in consultation with the CBN to assume such deposits
and liabilities of the failing bank. The bridge bank shall purchase the assets of
the failing bank and perfor m other functions as stipulated by the Corporation.
The operation of the bridge bank shall either ter minate after 2 years from the
date it was issued a banking license b y the CBN or at the end of any extension
period granted by the Corporation.

51.

It is important to note that the process of transfer ring the assets and liab ilities of
the failing bank to a bridge bank is by Purchase and Assumption Agreement
(P&A). The assuming bank purchases the assets and assumes the liabilities of the
failing bank as defined under the P& A . The Corporation then continues with

68

It is p ert inent to not e t ha t a bridg e bank is d istinc t and separat e f ro m a c lo sed ba nk a s
decid ed in t he unrepo rt ed case of Babat und e Oso sa ny a v Ma inst reet Ba nk Limit ed - Suit No .
NIC N/ LA/ 6 6/ 20 1 2 . See also t he unrepo rt ed judg ment of the Nat io nal Ind ust ria l Co urt in
Bamid ele Oy eka nmi v Mainstreet Ba nk Limit ed - Suit No. LA/ 65 / 20 1 2
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winding up the affairs of the failed bank and its liquidation by realizing the assets
of the failed bank that were not acquired by the assuming bank for payment of
liabilities of the failed bank that were not assumed by the assuming bank.
52.

The question then becomes can the judgment creditor commence gar nishee
proceedings against the bridge bank in the stead of the failed bank? It is
pertinent to note that the bridge bank and the failed bank are two distinct
entities 69 and as such it does not automatically follow that u pon transfer of the
assets and liabilities of the failed bank to the bridge bank, the judgment creditor
can commence gar nishee proceedings to recover funds belonging to the judgment
debtor with the failed bank cum bridge bank.

53.

It would appear that to resolve the question, recourse must be made to the P &A
effecting the transfer of the assets and liabilities to the bridge bank. The P &A
would, inter alia, contain the particular assets and liabilities to be transferred
and the ter ms regulating the transfer. If it is the case that deposits for m part of
the assets transferred to the bridge bank, then the judgment creditor may be well
within rights to seek to recover the funds of the judgment debtor which would
now be in the custody of the bridge bank.
D E F E N CE S A VA I L A BL E T O NDIC I N G A RN I SHE E P RO CE E DI N GS

54.

There are certain defences that may avail the NDIC in any garnishee
proceedings involving a closed bank o r the NDIC. These include:
54.1 Disputing the liability of garnishee
The NDIC as the garnishee may appear in court and dispute its liability in
respect of the money sought to be attached by garnishee proceedings. The
position of the law is that where a garnishee disputes his liability to pay
the debt, he does not have to make any payment into court, but to
appear in court on the return date and dispute his liability and the court
may order that any issue or question necessary for determining his liabilit y
be tried or determined in any manner in which any issue or question in any

69

See t he ca se of Babat und e Oso sa nya v Ma inst reet Bank Limit ed (supra )
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proceedings may be tried or determined or may refer the matter to a
referee 70.
54.2 Money belonging to a third party
The NDIC may also contend that the debt sought to be attached belongs
to some third person or that a third person has a lien or charge on it. In
this case, the court may order such third person to appear and state the
nature and particulars of his claim upon such debt 71. However, if the
third party does not appear, t he court on proof of service of the order
nisi may proceed to make an order as if such third person has appeared.
Where the third p

arty appears and after hearing his allegation and those

of any other person who the court may order to appear, the court m ay
order execution to issue to levy the amount due from the garnishee, or any
issue or question to be tried and determined, and may bar the claim of
such third person or may make such other order, upon such terms with
respect to any lien or charge or other wise as the court shall think just 72.
54.3 Failure to obtain the consent of the AGF
Where the money sought to be attached by the garnishee proceedings is
in the custody of the NDIC (that is, the judgment was obtained against
NDIC), the judgment debtor must obtai n the consent of the AGF before
instituting the garnishee proceedings. This is in line with the provision of
section 84 of the SCPA. Failure to obtain the consent renders the
proceedings incompetent 73. This defence will however , not avail the NDIC
when it is performing its statutory duty as a liquidator of a closed bank.
54.4 However, judgment creditor on the basis of Section 20 of the NDIC Act
may only be entitled to a share in the sum of N200,000.00, being the
insured sum by NDIC after having due regard to order of priority and
ranking. Section 20 NDIC Act provides for immediate payment of the

70
71
72
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See
See
See
See

sectio n 8 7 of t he SC PA
sectio n 8 8 of t he SC PA
sectio ns 8 9 a nd 90 of the SC PA
C BN v . Hy dro A ir Pt y Ltd (2 01 4 ) LPE LR - 22 5 87 (C A )
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sum of N200,000.00 upon failure of a bank, whilst section 41(3) 74 of
the NDIC Act provides that the Corporation liquidation expenses enjoy
priority over all other liabilities including over legal mortgage or
crystallized debenture.
C ON CL U S IO N
55.

This paper has succeeded in x -raying garnishee proceedings as it relates to closed
banks and NDIC. The cogent, compelling and irresistible inference deducible
from the foregoing is that garnishee proceedings is not an efficacious way of
enforcing money judgment against closed banks and NDIC. This is stemmed from
the fact that NDIC as the statutory liquidator of closed banks is on ly obliged to
pay a maximum of N200,000.00 to any person who has an account with any
closed bank. Furthermore, the requirement of AGF‟s consent before attaching the
money in custody of the NDIC also makes garnishee proceedings less efficacious
against the NDIC as the AGF may not give his consent at the long run.

56.

Also, the combined effect of the provisions of Sections 414 and 417 of
CAMA poses a legal challenge to the commencement of garnishee proceedings
against a closed bank once a provisional liquidator has been appointed to
manage its affairs. This is because the garnishee proceedings will be void given
the provision of section 414 of CAMA.

57.

It is, therefore, advisable for a judgment creditor to use other means of enforcing
the judgment, such as the writ of fifa . 75

Thank you for listening.

74

75

The section p rov id es in case of liq uidation t hat the co rpo ratio n shall pay itself first
liq uidat io n exp enses and t hen pay depo sito rs and ot her c redito rs net a mo unt a vailab le for
distrib ut io n. T he p rov isio n i s how ever in direct co nflic t wit h Ss. 54 a nd 5 6 of B OF IA w hic h
giv e p riority to lo cal d ep osit s o v er all ot her c laims . By S5 6 B OF IA , it is submitt ed t hat
BOFIA p reva ils.
This is a jud g ment enforc ement mec ha nism w herein the judg ment c red itor seek s t o recov er the
amo unt o rd ered to b e pa id by t he seiz ure a nd sale of the judg ment debtor‟s pro perties a nd
chatt els. F ro m the p roc eeds of sa le, the judg ment debt is satisf ied. T he o rd er is usually
direct ed to t he sheriff req uiring him to seiz e a nd sell eno ug h of t he judg ment d ebtor‟s good s
to sat isfy t he judg ment d eb t.

19

