E X T R A -T E R RI T O R I A L I T Y A N D T HE C ON F L I CT O F L A W S : S E CT I ON 23 (1) O F T HE
L A B O U R A CT 1

The general and almost universal rule is that the character of an act as
lawful or unlawful must be determined wholly by the law of the
country where the act is done. 2

Introduction
1.

Interestingly, the application of Nigerian laws to situations with foreign
(international) elements has generated debates in some quarters. Notably, the
controversy has recently surfaced in Labour related matters particularly with the
respect to the application and scope of Section 23 (1) of the Labour Act 3.

2.

As a general principle in international law, it is well established that one state
cannot take measures on the territory of another state by means of enforc ement of
national laws without the consent of the latter. As brilliantly noted by a scholar,
conflict of laws, as the domestic counterpart of international law, offers insights
and analogies on the germane issue of the extraterritorial application of Niger ian
law, which, surprisingly, have been rarely exploited or explored. 4

3.

This paper explores the legal principles that sit behind extraterritoriality of
statutes, and how such measures have come to be justified. In particular, this
paper will explore the i mpact of this principle vis-a-vis the recruitment of
Nigerian citizens when conducted by persons outside Nigeria as contemplated
under the Labour Act. In addition, efforts will be made to consider the principle
of extraterritorial jurisdiction in internati onal law.
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4.

Essentially, the normal ambit of the jurisdiction of the laws of a State is the
territory over which the state is sovereign . It is a well-recognized assertion and
trite

principle

of

law

that

a

sovereign

cannot

legislate

for

another.

Notwithstanding this, a number of cases have arisen where countries have sought
to enforce their laws in respect of actions that have taken place within other
jurisdictions. As curious as this notion might appear, International law has
developed to recognize the rights of a Nation to apply their laws to actions in
other sovereign jurisdictions under certain principles.
The Concept of "Extraterritorial Application" of a Statute
5.

The general rule is that laws of a State are only appli cable within that State and
do not have extraterritorial effect. Therefore, the

general position is a

presumption against the extraterritorial application of laws.
6.

According to a learned author 5, there appears to be six possible reason for the
presumption: (a) international law limitations on extraterritoriality , which the
legislature should be assumed to have observed; (b) consistency with domestic
conflict of law rules; (c) the need to protect against unintended clashes between
our laws and those of other nations which could result in international discord;
(d) the common sense notion that the legislature generally legislates with
domestic concerns in mind; (e) separation of powers concerns – i.e. that the
determination of whether and how to apply federal legislation to conduct abroad
raises difficult and sensitive policy questions that tend to fall outside both the
institutional competence and constitutional prerogatives of the judiciary; and (f)
that having some background rule that when statutes apply , extraterritorially
helps the legislature predict the application of its law and the presumption
against extraterritoriality is as good a rule as any.

7.

Interestingly, only the notion that the legislature generally legislates with
domestic concerns in mind is a valid reason for the presumption today .

8.

Under the early English common law, particularly the criminal aspect, the law
treated itself as completely territorial. Essentially, if the elements of a crime
occurred outside England (or, even more restrictively , the venue of the court
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hearing the matter), the court could not hear the case. This position was manifest
in the famous Lacey's Case of 1583, where the defendant attacked a man on
board an English ship, but the victim did not die until reaching land.
Consequently, n either the Admiralty Court nor the common law courts could
convict the defendant of murder, because the death did not occur in the
Admiral's jurisdiction, and the attack did not occur in the jurisdiction of a
common law court.
9.

In essence, the extraterritoriality of one element made the crime itself
extraterritorial, and not punishable by the common law. Interestingly, an Act of
Parliament was specifically required creating English criminal law as to crimes with
any foreign elements, and a p resumption against extraterritoriality applied unless
the intention of Parliament to do so was clear .

Presumption against extraterritoriality: The United States (US) Approach
10.

It is a longstanding principle of American law that ‗legislation of Congress,
unless a contrary intent appears, is meant to apply only within the territorial
jurisdiction of the United States. ‘ 6 As far back as 1909, Justice Holmes noted
―that the general and almost universal rule is that the character of an act ; lawful
or unlawful, must be determined wholly by the law of the country where the act
is done‖ and that this ―would lead, in cases of doubt, to a construction of any
statute as intended to be confined in its operation and effect to the territorial
limits over which the lawmaker has general and legitimate power ‖. 7

11.

Nevertheless, it is quite pertinent to note that t he presumption against
extraterritoriality does not prohibit prosecution of crimes committed outside the
US where an acceptable basis in international law is found . It simply requires
that Congress manifest its intent to extend the ambit of the relevant US statute
to such cases. It is worth noting that a carefully delineated presumption against
extraterritorial application of US laws can assist those acting outside the US in
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determining when their acts, and the results of their acts, may subject them to
US law. 8
12.

For instance, where a federal statute declares certain acts to be bad or
prohibited, and certain results of acts to be wrongful, the application of the
statute remains in the core of US lawmaking authority , where either an ‗actelement‘ or a ‗result-element‘ of a crime or cause of action occurs in the US. It is
worth noting that t he presumption against extraterritoriality would ordinarily
come into play when no element occurs in the US. Once the presumption is
invoked, it can be overcome only if there is clear evidence of congressional intent
that the statute should be applied in the given circumstances. In other words, the
presumption applies unless there is a demonstration of Congressional intent for
the statute to apply extraterritorially.

13.

In two recent cases, Kiobel v. Royal Dutch Petroleum 9 and Morrison v. Australia

National Bank , 10 the US Supreme Court reaffirmed the presumption against
extraterritorial application of federal statutes.

In Kiobel v. Royal Dutch

Petroleum , 11 an Alien Tort Statute (ATS) case, the wrongful acts alleged were
done in Nigeria and the wrongful results (including death) occurred there as
well. In Kiobel‘s case , the Petitioners, Nigerian nationals residing in the US,
filed a suit in federal court und er the ATS, alleging that respondents —certain
Dutch, British, and Nigerian corporations —aided and abetted the Nigerian
Government in committing violations of the law of nations in Nigeria. The
question presented was whether and under what circumstances cou rts may
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recognize a cause of action under the ATS, for violations of the law of nations
occurring within the territory of a sovereign other than the US.
14.

However,

the

US

Supreme

Court

held

that

the

presumption

against

extraterritoriality applies to claims u nder the ATS, and that nothing in the
statute rebuts that presumption. The point was further made that all the relevant
conduct allegedly took place outside the US and that even where the claims
touch and concern the territory of the US, they must do so wi th sufficient force
to displace the presumption against extraterritorial application. It is quite
pertinent to note that the rationale for the presumption can be said to be ―to
protect against unintended clashes between our laws and those of other nations
which could result in international discord‖. 12
The Lotus Case and Extraterritorial Jurisdiction
15.

The starting point for this discuss on extraterritorial jurisdiction is The S.S. Lotus

case 13 ( France v. Turkey ) which was decided in 1927 by Permanent Court for
International Justice. The lead judgment stated thus : ―It does not, however
follow that international law prohibits a State from exercising jurisdiction in its
own territory in respect of any case which relates to acts which have taken place
abroad, and in which it cannot rely on some permissible rule of international law.
Such a view would only be tenable if International Law contained a general
prohibition to States to extend the application of their laws and the jurisdiction
of their courts to perso ns, property and acts outside their territory…‖ 14
16.

As a matter of fact, States have gone ahead to enact laws with extraterritorial
applications. In line with this, i t is imperative that mention is made of the UK
Bribery

Act

(2010)

and

the

US

Foreign

Corrupt

Practices

Act

(1977)(FCPA), both of which creates liabilities even where the corrupt act
occurred entirely outside the UK and US respectively.
Operation of the „Effects doctrine‟ under International Law
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17.

Notably, the basis upon which International law has permitted a State to
exercise jurisdiction is hinged upon certain principles which will be deliberated
on subsequently. These principles albeit vague have continually received
international judicial recognition. The most notable international law principle of
jurisdiction upon which a State might lay a claim for jurisdiction to try an offence
beyond its borders is the ‗Effects‘ doctrine. This doctrine was expounded upon
in the Lotus Case .

18.

The doctrine states that to the extent that an act of an individual or an entity has
a substantial and detrimental effect in a state, that state has the jurisdiction to
try such an offence. This is the basis on which the United States of America
seems to levy their Anti-trust legislations on. Under these anti-trust legislations,
a foreign company having partial operations in the US may be liable to liable to
heavy penalties under US law for engaging in anti -competitive practices even if
the actual activities took place outside the US.

19.

Similarly, the case of Laker Airways v Sabena 15 illustrates the application of this
doctrine in the context of US anti-trust legislation; here Laker Airways (a United
States airline operator) filed a complaint with the US district of Colombia in
respect of an alleged conspiracy to restrain and monopolise commerce in violation
of US anti-trust legislation s (the Sherman Act 16 and the Clayton Act 17) by 6
airlines including British Airways. The US court asserted it had jurisdiction based
on the fact that the anti -competitive practices of the defendants produced
substantial effects on competition within its territory. The Court held inter alia
that once US antitrust law was declared to be applicable, it co uld not be
qualified or ignored by virtue of comity 18. This attempt to exercise extra territorial jurisdiction was halted by the Secretary of State for Trade and Industry
of the UK issuing an order and directions under the Protection of Trade Act
1980 prohibiting compliance with any request by the Department of Justice, the
grand jury of the district court to produce and commercial information 19. This
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Court of Appeal of the UK considered the effect of the blocking orders to be a
decisive factor and found that the orders rendered the US District Court action
wholly untriable in regard to the airlines, ―since they will be unable to defend
themselves before the District Court‖ 20
20.

The case of Hartford Fire Insurance Co v California US Supreme Court 21 also
shows the interesting interpretation of the effects principle and the extraterritorial
reach of US anti-trust laws. Here the defendants who were UK insurers did not
refute that their activities had an effect withi n the USA, but rather asserted that
the US courts should decline jurisdiction because their acts were lawful in the
UK where the actions took place and that any balance in the competing interests
of US justice and international comity clearly favored declining jurisdiction. The
US Supreme Court found in favour of exercising jurisdiction on the ground that
there was no real conflict with UK law as UK law did not compel the UK
companies to act the way they and hence there were no balancing interests of
justice and comity to consider 22.

21.

In United States v. Aluminum Co. of America (“Alcoa”), the Second Circuit
relied on effects in the United States in holding that the Sherman Act applied to
foreign companies acting abroad. 23

22.

The effects principle has been said to be one of the most highly grounds on
which to base an application of extra-territorial jurisdiction especially as its
scope is not well articulated . An increasingly globalized world means commercial
actions in one state will have several consequences on the territories of other
states.

Nationality Principle
23.

Another principle for the exercise of extra -territorial jurisdiction is the
Nationality Principle which permits a state to exercise jurisdiction over its
nationals wherever they may have been when a civil wrong or criminal offence is
committed. This jurisdiction cannot be exercised till the National returns to the
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home state. Closely related to this is the Passive Personality where a State may
assert jurisdiction over an offence based on the nationality of the victim of the
offence. Unde r passive personality, a state would have jurisdiction over all crimes
where the victim was a national, irrespective of the place where the offence was
committed or the nationality of the offender. In the case of US v Yunis , the US
asserted jurisdiction over a Lebanese national who hijacked a plane with two US
nationals, based on the passive personality principle.
24.

This wide scope for the assertion of jurisdiction appears to create a calamitous
notion of jurisdiction especi ally in criminal matters where an individual could be
open to possibility of trial twice for the same offence; for instance where an act
has created substantial effects in two states and both states assert jurisdiction
based on the effects principle or whe re two different states attempt to assert
jurisdiction based on the nationality principle and the passive personality
principle. It ought to be considered if International law principles recognize and
prevent this possibility of trial twice for the same of fence.

The Exclusion of Foreign Law
25.

It is a well-developed principle of English law that English courts will not
enforce or recognize a right, power, capacity, disability or legal relationship
arising under the law of a foreign country, if the enforcement or recognition of
such right, power, capacity, disability or legal relationship would be inconsistent
with the fundamental public of English law. 24 Basically, the general principle of
law appears to be that a foreign law, which is otherwise applicable according to
the English rules of the conflict of laws, will no t be applied or enforced in
England if the law, or the result of its application, is contrary to public policy.
Per Lord Simon, in Vervaeke v. Smith 25 held that ―There is abundant authority
that an English court will decline to recognize or apply what would otherwise be
the appropriate foreign rule when to do so would be against English public
policy. 26

24
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26.

According to Morris, ―In any system of the conflict of laws, and the English
system is no exception, the courts retain an overriding power to refuse to
enforce, and sometimes even to refuse to recognize, rights acquired under foreign
law on grounds of public policy.‖ 27

27.

However, it is worth noting that under the English domestic law, it is now well
settled that the doctrine of public policy ―should only be invoked in clear cases
in which the harm to the public is substantially incontestable, and does not
depend upon the idiosyncratic inferences of a few judicial minds.‖ 28

28.

In another development, it is beyond cavil that the courts of one country will not
enforce the penal and revenue laws of another country. 29 As stated by Lord
Mansfield, no action lies in England for the enforcement of a foreign revenue
law. 30

29.

However, it should be noted that the assertion of Justice Cardozo; a
distinguished American jurist that ‗courts are not free to refuse to enforce a
foreign right at the pleasure of the judges, to suit the individual notion of
expediency and fairness‘ has received the judicial nod of the English courts. In
Justice Cardozo words:

―the courts are not free to refuse to enforce a foreign right at the pleasure
of the judges, to suit the individual notion of expediency or fairness.
They do not close their doors unless help would violate some fundamental
principle of justice, som e prevalent conception of good morals, some
deep-rooted tradition of the common weal.‖ 31
30.

As noted by Morris, the English courts have a residual power, to be exercised
exceptionally and with greatest circumspection, to disregard a provision in the
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foreign law when to do so otherwise would affront basic principles of justice and
fairness which the English courts seek to apply. 32
Foreign Laws Repugnant To English Public Policy
31.

It is a trite principle of English law that any action brought is subject to the
English doctrine of public policy. As noted in Cheshire and North‘s Private
International Law, ―Certain heads of the domestic doctrine of public policy
command such respect, and certain foreign laws and institutions seem so
repugnant to English notions and ideals, that the English view must prevail in
proceedings in this country, for SCARMAN J has said that ―an English court
will refuse to apply a law which outrages its sense of justice and decency‖. 33
However he also struck a note of caution in suggesting th at ―before it exercises
such power, it must consider the relevant foreign law as a whole.‖ 34

32.

Nevertheless, it should be noted that it is well -established that English courts
should not invoke public policy save in cases where foreign law is manifestly
incompatible with public policy. 35

The Extraterritorial Reach Of The Nigerian Labour Act
33.

Section 23(1) of the Labour Act clearly prohibits the recruitment of citizens
for employment workers in Nigeria or elsewhere by any person or association
except in pursuance of an employer‘s permit or recruiter‘s licence. No cavil
manifests in the application of this provision where the recruiter is within the
territory where the Act is applicable – Nigeria, as undeniably, a licence would
be required to perform recruitment services.

34.

However, the issue would arise where such a recruiter undertakes the recruitment
of Nigerian citizens from a location outside Nigeria and the n the question
whether a license is required, as per the Act, becomes pertinent.

35.

The broad and far reaching wordings of the provision suggest that a recruiter‘s
license is required regardless of where the recruitment exercise is conducted .
Notwithstanding, it is important to consider two possible results – one where
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the presumption aga inst extra-territoriality is upheld and one where such
presumption has been rebutted on an acceptable principle of international law. .
36.

As pointed out above, laws generally have territorial effects and apply strictly to
acts occurring within the territory for which the law was made. In compliance
with the principle that laws do not have extraterritorial application, it means that
persons conducting recruitments of Nigerian citizens outside Nigeria are not
caught by the provision of the Labour Act and indeed do not run afoul of

the

law by engaging in recruitment without a license.
37.

On the other hand, there is the application of the principle of extraterritoriality
which would mean that the recruiter would in fact be in breach of the law if he
recruits Niger ians without a license and shall be liable to the prescribed
punishment for such breach. This position, to the authors, will be well grounded
on the extraterritorial principle of the effects doctrine as earlier discussed.

38.

On the basis of the effect doctrin e, one could say that to the extent that the
activities of the recruiter have any substantial and detrimental effects whether
intended or not, the Nigerian Court may have the jurisdiction to penalise such
conduct regardless of the fact that the recruitment activities have taken place
outside of its territory . Although it is difficult to perceive the possible
detrimental effects recruitment may have, where such might arise the effects
doctrine may be invoked.

We however note that for such an act to be

enforced on the basis of extra -territoriality of the Labour Act,

the alleged

offenders must be present within the Nigerian territory and where this is not the
case the only other alternative is to enforce the particular provision of the Act in
a foreign court. This would present a great degree of difficulty as the principles
on the conflicts of laws which have developed illustrates that the foreign courts
are not inclined to enforce the penal or revenue laws of another state.
enforcement of the provision ag ainst ‗offenders‘, so long as they remain outside
the territory, would be near impossible because the foreign States are not
inclined to enforce the penal or revenue laws of another State.
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Conclusion
39.

Whilst there is a general presumption against the applicability of a statue to
conduct which has taken place abroad such presumption may be rebutted if it can
be show that there is a legislative intent that the statue is applicab le to extraterritorial conduct .

40.

Where this presumption has been rebutted, th e principles of international law
permit enforcement of a statute where the acts in contravention have produced
substantial effects within its territory. This is one of the international law
principles under which the extra-territorial application of a statute may be
justified.

41.

Any enforcement based on the extra -territoriality of a statue may only be
possible where after the unlawful acts have taken place abroad, the alleged
offender is subsequently present within the geographical territory of the sovereign
which seeks to apply its laws to the prohibited conduct which took place beyond
its territory.

42.

Where the offender is not present within the geographical delineation of the
sovereign, enforcement of such a law in a foreign court will render such subject
to the principles on conflict of laws. The principles have shown that no foreign
court will enforce the laws of another sovereign where such laws are contrary to
public policy, against the principles of fairness and justice and where the laws
sought to be enforced are penal and revenu e laws.
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